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Abstract

This article is a close cultural legal analysis of The Associates, a
Canadian legal television program. It describes what The Associates
reveals about popular understandings of settlement and mediation in
Canada. The show portrays negative attitudes toward settlement and
mediation, such as ‘settlement is second best’ or ‘caving in’. Uniquely,
however, The Associates also portrays positive attitudes, such as ‘medi-
ation is the future of law’. The tension between these negative and posi-
tive attitudes is highlighted through the character of Robyn Parsons, the
female associate who most often advocates for mediation on the show.
Through the character of Robyn Parsons, the problems that women law-
yers, women negotiators, and women mediation advocates face are
examined. The article concludes by suggesting the possibility that televi-
sion may be able to create a larger cultural legal space for mediation in
society and greater positive exposure for mediators.
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1. Introduction and Context

Alternative Dispute Resolution (ADR) practitioners and scholars
are firmly convinced, by experience and research findings, that negotia-
tion and mediation are often the best processes to employ in order to set-
tle legal disputes. However, negative attitudes toward settlement and
mediation persist. What are those attitudes and why do they persist?
How can we, as practitioners and scholars, combat them? How might we
better highlight the advantages of mediation? If the general public does
not have experience with settlement processes and does not read our
scholarship on ADR’s advantages, how do we convince people of the
strengths and benefits of mediation? One way may be through popular
culture.

In this article I will examine The Associates,1 a Canadian legal tele-
vision program broadcasted in 2001-2002, with a view to attempting to
answer some of these questions. I will conduct close, cultural-legal read-
ings of the series’ episodes that depict attitudes toward settlement. I will
also study the episodes that actually portray mediation interventions. I
will examine The Associates to see what kind of attitudes toward settle-
ment, both negative and positive, the show depicts, and how mediation
processes are actually portrayed. I will also examine the character
Robyn Parsons, one of the female associates on the show. Through the
character of Robyn I will investigate some of the problems that women
lawyers, women negotiators, and women mediation advocates face.
Finally, I will canvass the possibility that popular culture might actually be
able to create a larger cultural-legal space for mediation and mediators in
society.

The theoretical foundation that underlies my approach to these
questions and my analysis of the show is Cultural Legal Studies. Cultural
Legal Studies brings the insights of Cultural Studies to law, aspiring to a
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1. The Associates, Alliance Atlantis Communications and CTV. Created by Greg Ball,
Steve Blackman and Alyson Feltes. Produced by Brian Dennis and Anne Marie La
Traverse.



cultural study of law – to “call attention to the ordinary life of the law,”2 and
to “expand the traditional range of legal studies.”3 Some describe Cul-
tural Studies as an “important branch of postmodern theory,”4 and others
note that it is a “tendency across various disciplines, rather than a disci-
pline itself.”5 According to MacNeil and Hutchings, one of the most
remarkable developments in common law jurisprudence in the 2000s is
its shift away from ‘critique’ to ‘culture.’6 The focus on culture includes
both textual sources and interpretative method, and thus Cultural Legal
Studies refuses strict disciplinary boundaries, embraces new, interdisci-
plinary connections, and deconstructs what it sees. Cultural analysis has
been described as “a form of hermeneutic activity, in which the analyst
uncovers and redescribes core features of overarching systems of
meaning.”7 MacNeil and Hutchings note that, “cultural legal studies
strays from the hermetically sealed space of ... the law school’s ‘labora-
tory’ – that is, the library, with its dull, dusty and dreary tomes – and turns
to an array of fictions.”8 This turn toward fictions embraces novels and lit-
erary works, or Law & Literature, television, radio, and music, or Law &
Popular Culture, and film, or Law & Film. All of these orientations or
examples of “Law &” are illustrative of a cultural legal approach to law.

In this article I focus on a Canadian television show, and therefore
the aspect of Cultural Legal Studies most relevant to my analysis is Law
& Popular Culture. Popular culture comprises the commercial texts or
media produced and marketed for popular consumption. It is generally
associated with homogeneity, mass culture, and Americanism.9 Popular
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culture comprises those forms of culture that are well liked by many
people, are widely shared, and are often used in everyday life.10 Popular
culture artefacts or texts, like TV shows, change over time, tend to have a
commercial nature,11 are class and gender coded, and vary in impor-
tance to different people in different regions. As with all current theories
of culture, there is acceptance of the fact that popular culture is dynamic.
Any popular cultural text can have more than one reading or meaning,
and they are often a source of escapism, pleasure, or fun. Some argue
that popular culture is devised to pacify the masses and accommodate
them to the needs of capital,12 while others argue that popular culture
products are made by the people for themselves, and are a form of resis-
tance.13 While it is true that most popular cultural texts support the inter-
ests of dominant groups, more recently, “popular culture itself has
become a prime site for contestations of value.”14 Just like ‘culture’, pop-
ular culture “is not fixed but negotiated, the subject of dialogue and cre-
ativity, influenced by the contexts in which it is produced and used.”15

When one takes a cultural legal approach to law and dispute reso-
lution one discovers that popular culture provides the images, stories,
characters, metaphors, and scenarios with which people often make
sense of ‘the law’.16 Increasingly, the cultural system of meaning in which
North Americans operate can be said to be a popular cultural sys-
tem.That is, our systems of meaning are greatly influenced by popular
culture.17 A television series, such as The Associates, is an example of
popular culture, or a popular culture artefact. The vast majority of legal
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scholarship that engages with popular culture focuses on American or
British movies, and to a lesser extent, American or British television pro-
grams. My focus on a Canadian television program is therefore unique.
In this article I will closely analyse The Associates in order to ‘see’ Cana-
dian popular culture understandings of mediation and settlement. My
cultural legal analysis of one popular culture artefact will demonstrate the
importance of popular culture, and especially Canadian television, for
developing understandings of mediation in Canada.

2. Literature Review and Methodology

Dispute resolution literature examines negotiation18 and media-
tion,19 and in so doing, often focuses on culture. Most of the literature that
examines culture focuses on ‘high’ culture, national culture, traditional
culture, ethnicity, or cross-cultural approaches to negotiation and media-
tion.20 It does not focus on popular culture. As Pirie notes, “[m]uch of the
recent work on culture and conflict has opted for the classical definition,
one that essentially ignores more contemporary and critical perspec-
tives.”21 Researchers have not investigated whether attitudes toward
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conflict and approaches to resolving it are influenced by contemporary
popular culture. Despite the wide-ranging and multidisciplinary nature of
ADR scholarship, it does not appear to concern itself with connections
between dispute resolution and popular culture.22 This Cultural Legal
Studies void in the ADR literature must be filled, and this article is an
attempt to do so.

We must examine the nexus between popular culture and dispute
resolution because many Canadians take their information about the
legal system and all of its processes for dispute resolution from popular
culture. William P. MacNeil argues that the popular culture object can
explicate the theoretical subject,23 and John Denvir notes that: “Just as
no one would claim that the street map told the whole story, neither
should we think that worthwhile insights on law [or mediation] are all con-
tained in law libraries.”24 Dispute Resolution scholarship tells us part of
what mediation is about, and popular culture artefacts such as television
shows tell us another part. Though they may contradict one another, the
insights taken from both are richer than from either alone. What is impor-
tant is that each perspective – classic conflict resolution theory and
popular television approaches – may become enriched by entering into
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a dialogue process.25 I will begin this dialogue in this article. Michael
Asimow writes:

The law and popular culture movement takes seriously works of popular
legal culture, meaning stories about law, lawyers, or the legal system in
film, television, or print. It treats these cultural artifacts as legal texts, as
important in their own way as statutes, administrative rules, or judicial pre-
cedents. Those who write in this field believe that the public learns most of
what it thinks it knows about law, lawyers and the legal system from the
works of popular legal culture. ....They are convinced that popular culture
mirrors, often in an exaggerated and caricatured form, actual popular atti-
tudes and beliefs about the institutions and characters that it describes.26

Assuming Asimow is right, that the public learns most of what it thinks it
knows about law and dispute resolution from popular sources such as
television, what does The Associates tell or show us about settlement
and mediation in Canada?

In order to attempt to answer that question I watched all 31 epi-
sodes of the series on DVD with a view toward describing what attitudes
toward settlement, both negative and positive, were depicted, and how
mediation was actually portrayed. I took copious notes, and then, as
suggested by Nafziger, Paterson, and Renteln, attempted to uncover
and redescribe core features of systems of meaning in the show.27 I
observed that The Associates, as a series, had its own understanding of
law. In The Associates, ‘law’ did not exclusively mean the courtroom.
Unusually, the show understood law to include dispute resolution, and
thus a significant feature of The Associates was its focus on mediation
and settlement. Some of its episodes portrayed negative attitudes
toward settlement and some portrayed positive attitudes. Extremely
uniquely for North American television in the early 2000s, some epi-
sodes actually depicted mediation sessions. In this article I will closely
examine all of these scenes and episodes. I will describe what a Cana-
dian television program illuminates about settlement and what it might
reveal about popular understandings of mediation in Canada.
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3. The Associates’ Attitudes toward Settlement and Mediation

The Associates is now off the air. This hour long prime time dra-
matic series ran for two seasons on CTV, in 2001 and 2002. It featured
five new associates in a large, fictional, Bay Street, Toronto law firm
called Young, Barnsworth & King. The series chronicled the legal and
personal ups and downs of the new associates, and especially of Robyn
Parsons. The Associates was unique because it was one of only two
Canadian legal dramas ever produced, and it featured Canadian lawyers
and clients addressing Canadian common law issues, in English Cana-
dian court rooms. The other extraordinary thing about The Associates
was how often it depicted settlement and mediation (almost half of the
first season’s episodes).28 In the early 2000s in the American legal
drama genre it was unheard of to focus on anything but the trial. The fact
that The Associates focused on mediation to the extent that it did was
exceptional. Most legally-themed television programs focus on criminal
law, the courtroom, and climax with a trial. Yet, the vast majority of law-
yers are not criminal lawyers, and since more than 90% of all cases –
criminal or civil – settle in both Canada and the USA, most lawyers do not
spend much time in the court room or at trial.29 What most lawyers do,
however, is negotiate with other lawyers and settle cases. By portraying
this reality of legal practice, The Associates was unique.30 By depicting
the settlement activities that form the backbone of much legal practice,
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The Associates demonstrated that legal practice in Canada includes
problem solving, settlement negotiations, and mediation.

Throughout its many settlement-focussed storylines,31 The Asso-
ciates presented the differing attitudes – both negative and positive –
toward mediation still prevalent in legal practice today. Negative atti-
tudes toward settlement depicted in The Associates mirror those found in
practice amongst some lawyers, who either have a “lack of interest in
revisiting the profession’s core beliefs,”32 or continue to hold adversarial
beliefs that value a good fight much more than a good negotiation. These
negative attitudes include the attitude, famously articulated by Owen
Fiss, that settlement is second best or caving, because one has set-
tled.33 A closely related negative attitude depicted in The Associates is
that because settling is second best, settlement is an approach to
employ only when one cannot win, or when one has made a mistake,
rather than viewing settlement as a strategy of first choice.

One of the most common negative attitudes toward settlement is
that settlement is second best or ‘caving’.34 If you settle your dispute
instead of litigating it to a win, by definition, this argument goes, you have
settled for something less than an optimal (litigation) solution. The Asso-
ciates included examples of this attitude in episodes 105 and 206. In epi-
sode 105, the client, a plaintiff in a defamation case, asks his lawyer,
Dale, and the lawyer’s junior associate, Jonah, “If we take the offer, aren’t
we kind of letting her win?”35 This view – that by settling, we do not dem-
onstrate strength, and instead, let the other side win – demonstrates that
without education or advice, clients often do see settlement as caving.
Later in the scene Dale tries to convince the client to settle. In so doing,
he performs the educative task of the lawyer well. Dale, in accordance
with the Canadian Bar Association’s Code of Professional Conduct, ful-
fils his positive, continuing obligation to canvass with his client, in a fully
informed matter, all available dispute resolution processes.36 Dale out-
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lines the benefits of settlement, including speed, cost-efficiency, and
relationship-maintenance, however, Jonah, in his zeal to litigate, returns
the client to his pro-litigation stance. Dale says that Jonah’s excitement
to litigate (in other words, the lawyer’s desire and process choice, not the
best process choice for the client’s dispute) moved the client away from
settling, and in so doing, “blew it all to hell.”

In episode 206 settlement is again denigrated for being second
best to litigation. The opening two minutes of the episode demonstrate
this attitude very effectively. Dale is working hard trying to decide which
new associates should be assigned which work. Mitch, one of the associ-
ates, enters with a coffee that he has purchased as a gift for Dale, and
Dale begins dispensing the work. Jonah, another associate, receives a
very thick litigation file worth millions of dollars that will involve thousands
of hours of billable work and good travel. Mitch gets excited when he
sees the file Jonah is given and responds with, “I’m expecting something
equally as exciting.” Dale replies, as he hands a very thin file to Mitch,
“Settlement. Quick in and out. A couple of hours.” The contrast between
Jonah’s bulging litigation file and its perceived value and Mitch’s skinny
settlement file is palpable. Settlement is simply not as exciting or presti-
gious as litigation or ‘real’ legal work. Mitch is, to say the least, extremely
disappointed, and he says to Dale, “Good to know I’m being taken seri-
ously around here.” The implication is that settlement is not for serious,
real, or good lawyers. Mitch, as the lowest biller amongst the associates,
receives the thin, unexciting, settlement file, and interprets that as a sign
that he is not being taken seriously. Indignant, Mitch reclaims the gift of
coffee he brought to Dale, saying as he takes the coffee back, “Dale, you
don’t deserve this.” Mitch leaves the room with the thin settlement file
under his arm and viewers are left with the impression, articulated by
Jonah, that settlement is “totally minor.”

Related to the view that settlement is second best is the idea that
settlement is the strategy to use when your client does not have a strong
legal position. Rather than viewing settlement as a strategy of first
choice, settlement is depicted as the option of last resort. Episodes 112
and 203 demonstrate this negative attitude. In episode 112 Amy, one of
the associates, is representing her friend Bronwyn, who is a horseback
riding instructor. Amy notes, “if I don’t find out something useful this after-
noon, she’s [Bronwyn] going to have to settle.”37 Thus, settlement is
depicted as the thing lawyers do when they feel they cannot win. ADR
approaches are not depicted as superior and good choices for their own
sake. Rather, lawyers employ ADR processes and think about settle-
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ment when they fear they cannot win. Similarly, in season two, a more
senior lawyer says to Amy, “The guys we’re going up against are total
sharks – settling could be our only chance.”38 Settlement is a strategy for
Amy and a senior lawyer when they feel weak; it is not a strategy of first
choice. If the lawyers on the other side are too strong, or too mean, the
lawyers on The Associates choose settlement.

Finally, The Associates depicts an understanding of settlement
that sees it as the option to choose when the lawyer has made a mistake.
In episode 105, settlement is portrayed as a way to cover up lawyers’
mistakes – hence the title of the episode, “CYA: Cover Your Ass.” Amy is
representing a client who has breached the standard of care in his indus-
try and is likely to be found liable in negligence. However, because the
plaintiff has very little information and is therefore unlikely to be able to
prove negligence, Amy’s strategy is to defend the claim, and her client is
very keen to go to court. However, Amy makes an error and sends the
other side privileged documents by mistake.39 These documents reveal
facts that point toward her client’s negligence. Amy’s suggestion to her
principal, the partner on the file, is to lie to fix her mistake. Amy and the
partner agree not to tell their client about the error, and in order to cover
up Amy’s mistake, the lawyers suggest settlement as their new legal
strategy. The lawyers try to make their ethical breach feel more palatable
by reminding themselves and viewers that their client was negligent, but
this does not hide the fact that settlement is the strategy these lawyers
chose when they make a mistake and breach their ethical responsibili-
ties. All of these episodes portray negative attitudes toward settlement.
The common thread in all of the scenes is that settlement leads to second
best. Lawyers who choose settlement do not chose it as a first choice
strategy because settling means missing out on a more optimal litigation
solution.

Importantly, however, The Associates did not exclusively portray
negative attitudes toward settlement and mediation. It also depicted pos-
itive attitudes. The tension between negative and positive attitudes
toward settlement was most often highlighted through the character of
Robyn Parsons, the associate who most often advocated for settlement
and mediation on the show. In episode 106, entitled “Sue Everybody”,
Robyn is working with her supervising lawyer, Dale, on an employment
dispute. First, viewers see a positive attitude toward settlement because
both Robyn and Dale are keen for settlement, but then, they see the ten-
sion, because the client is not. The corporate client views settlement as
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“caving”.40 Research undertaken at the same time as The Associates
was on the air demonstrates that corporate litigators (especially in
Toronto) often view settlement as ‘caving’, but here, it is the client, and
not the lawyers, who holds this view.41 Because the client will not listen to
Robyn when she tries to advocate for settlement, she asks Dale to talk to
the client to try to convince him to attempt settlement. Importantly, both
lawyers agree that this is a case where settlement could have brought
justice but that litigation will not.42 Equally importantly, this scene demon-
strates compliance with Ontario’s Rules of Professional Conduct. Rule
2.02 requires all lawyers to encourage compromise or settlement:

2.02 (2) A lawyer shall advise and encourage the client to compromise or
settle a dispute whenever it is possible to do so on a reasonable basis and
shall discourage the client from commencing useless legal proceedings.

2.02 (3) The lawyer shall consider the use of alternative dispute resolution
(ADR) for every dispute, and, if appropriate, the lawyer shall inform the cli-
ent of ADR options and, if so instructed, take steps to pursue those
options.43

By explicitly discussing the benefits of settlement and actively trying
to convince a reluctant client to attempt it, even in the face of prevalent
negative views equating settlement with caving in, The Associates went
further than virtually all North American television of the time. The show
explicitly described the benefits of settlement, depicted it as the optimal
choice in this instance, and articulated the fact that settlement and justice
are not antithetical.

In the final episode of the first season of the show, another scene
featuring Robyn Parsons highlights differing attitudes toward mediation.
In episode 113, the partners of the firm are discussing Robyn in the con-
text of her performance review.44 Cindy, one of the partners, is describ-
ing Robyn, and she says that Robyn “displays mediation skills beyond
her years.” However, another partner, Walter, counters Cindy’s com-
ment with, “mediation is half-assed lawyering for those who are scared
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40. Episode 106, “Sue Everybody”.
41. Julie Macfarlane, “Culture Change? Commercial Litigators and the Ontario Manda-

tory Mediation Program”, (2001) report for the Law Commission of Canada.
42. Episode 106, “Sue Everybody”.
43. Law Society of Upper Canada, Rules of Professional Conduct. Also, s. 5 of the Alberta

Family Law Act states that all family law lawyers have a duty to discuss ADR, collabo-
rative law, and mediation with all clients, and they must sign a statement certifying that
they complied with this duty.

44. Episode 113, “Should I stay or should I go?”



of a fight.” Cindy disagrees with him and says, “mediation is the future of
law – good to have someone who is interested.”45 This interchange
clearly articulates the positive and negative attitudes toward mediation
that exist in legal practice; ‘mediation is wonderful’ and ‘mediation is use-
less.’46 It also raises the question whether it is best for lawyers to be prob-
lem-solving or adversarial in their approach to clients’ disputes.

Research demonstrates that it is better for lawyers to be prob-
lem-solvers. Andrea Kupfer Schneider’s 2002 study shatters the myth
that adversarial bargaining is more effective than a problem-solving
approach.47 In her study, problem-solving behaviour is found by all law-
yers to be highly effective. The adjectives that lawyers use to describe
problem-solving lawyers are: upstanding, pleasant, interested in the
other side, flexible, prepared, and confident.48 These are all adjectives
that describe Robyn in The Associates as well as most mediators. Prob-
lem-solving lawyers’ highest goal in negotiating is ethical conduct, fol-
lowed by maximizing settlement,49 which supports Cindy’s positive view
of mediation, a problem-solving process.

Kupfer Schneider’s research also shows that lawyers view
adversarial behaviour as ineffective. Indeed, taking an adversarial
approach to lawyering, as Walter advocates for, is riskier than the prob-
lem-solving approach that Robyn attempts and Cindy admires. Ninety
percent of lawyers perceived as ineffective negotiators by their peers
took an adversarial approach.50 This is in direct contrast to the
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45. Interestingly, in season two, Cindy makes a comment about mediation that seems
opposite her pro-mediation stance in season one. In episode 206, Robyn and Cindy
have a client who hates his adversarial divorce, so Robyn asks Cindy, “What about
mediation?” Cindy answers, “Our job is to beat them before they beat us.” Cindy’s
response in season two harkens back to the negative view that suggests that justice
via mediation is impossible.

46. Jennifer L. Schulz, “Canada: ADR and The Associates” in Peter Robson and Jessica
Silbey, eds., Law and Justice on the Small Screen (London, UK, 2011), forthcoming.

47. Andrea Kupfer Schneider, “Shattering Negotiation Myths: Empirical Evidence on the
Effectiveness of Negotiation Style” (2002) 7 Harvard Negotiation Law Review 143.

48. Andrea Kupfer Schneider, “Shattering Negotiation Myths: Empirical Evidence on the
Effectiveness of Negotiation Style” (2002) 7 Harvard Negotiation Law Review 143 at
163.

49. Andrea Kupfer Schneider, “Shattering Negotiation Myths: Empirical Evidence on the
Effectiveness of Negotiation Style” (2002) 7 Harvard Negotiation Law Review 143 at
166.

50. Andrea Kupfer Schneider, “Shattering Negotiation Myths: Empirical Evidence on the
Effectiveness of Negotiation Style” (2002) 7 Harvard Negotiation Law Review 143 at
189, emphasis added.



ninety-one percent of lawyers seen as effective who took a prob-
lem-solving approach.51 Problem solving negotiators and mediation
advocates like Robyn are not only more effective, but they are also per-
ceived to be more effective by their peers. So, research demonstrates
that Walter was wrong. Mediation is not “half-assed lawyering for those
who are scared of a fight,” nor is it the process choice for losing cases or
lawyers who cannot handle tough work. Rather, it is effective, empa-
thetic, upstanding, confident lawyering; the future of law.

4. Mediation in The Associates

In addition to highlighting the tension between differing attitudes
toward mediation, The Associates also actually depicted mediation. This
is incredible, since most readers would be hard-pressed to think of any
other primetime television drama that depicts, or has depicted, a media-
tion session. Nancy Rapoport notes: “You don’t see too many movies
about lawyers who think that their clients should settle the case,”52 but in
The Associates, Robyn is an excellent advocate for the process of medi-
ation. Episode 109, entitled “Family Values”, portrays a mediation ses-
sion in which Robyn acts as mediation advocate. Importantly, this
mediation was depicted as every bit as exciting as a trial.

Two adult brothers are in a three year long dispute over a Captain
America comic book. Robyn suggests mediation to resolve their dispute
instead of filing an application in court, “before Captain America gets
auctioned off on eBay.”53 Robyn reasons that two brothers should not be
in court against each other and that three years of bitter conflict and inef-
fective litigation is too long; the brothers need a new process. Indeed, an
apology would likely assist in the resolution of this conflict. Apology legis-
lation has been enacted in Ontario, the home province of The Associ-
ates, as well as in British Columbia, Alberta, Saskatchewan, Manitoba,
Nova Scotia, Yukon, and Newfoundland and Labrador. The provincial
apology acts allow defendants to apologize without their apologies being
used against them in court.54 Robyn knows that by expressing regret and
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52. Nancy B. Rapoport, “Dressed for Excess: How Hollywood Affects the Professional
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49 at 60.

53. Episode 109, “Family Values.”
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stating that one is sorry, conflict resolution can be facilitated. Apologies
tend to lower litigation costs and reduce tension between the parties,
which can lead to psychological benefits such as the restoration of trust
and goodwill, even though liability is not admitted. Robyn suggests medi-
ation to her client, perhaps hoping for an apology or some kind of a
transformative result, and the brothers agree to attend. Unfortunately,
however, there is an extremely serious problem with the mediation
scene. The two brothers and their lawyers go into a boardroom, prepared
to commence the mediation session. In keeping with facilitative media-
tion theory, they discuss their interests and not only their positions. How-
ever, there is no mediator present! The Associates depicts its first
mediation scene, but the scene has no mediator. Going into a room with
counsel and the other side, with good intentions to mediate, is simply not
mediation unless a mediator is present. Otherwise, it is negotiations. It
should be no surprise that this ‘mediation’ session falls apart completely.

So, on the one hand, for those of us who would advocate for greater
use and depiction of dispute resolution processes both in practice and on
television, mediation is not only highlighted in The Associates, but made
to look as interesting and exciting as courtroom work. On the other hand,
this ‘mediation’ is not really mediation at all, because there is no media-
tor. Does this matter? Is it enough that viewers are being introduced to
the concept of mediation, and like everything else in TV, total accuracy is
not required? Or is it a serious failing that the first time mediation is
depicted on the show, the fundamental essence of mediation – the third
party neutral – is not present? Certainly, by choosing not to depict a
mediator, viewers are not able to see the creative, collaborative benefits
of interest-based mediation. Although many dispute resolution scholars
agree that facilitative, interest-based mediation is the preferred
approach, and practitioners report great success with it, without a media-
tor in the room, viewers cannot be expected to glean this information, nor
see the process in action. While the scene acknowledges the potential
efficacy of mediation and even gets some of the language of facilitation
right, it also promulgates the view that mediators themselves may be
useless – so useless in fact, that they are not even needed in a mediation
session.55
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55. In the second season of The Associates an arbitration is properly depicted in episode
207, “Revelations”. Another female associate, Amy, has a bigamy case which she
immediately determines must go to arbitration instead of court for confidentiality rea-
sons. The parties choose Sandy Newton as their arbitrator because she is “fast and
fair.” Amy’s arbitration is the first properly-depicted ADR process in the show. Amy’s
client wins and Amy explains that, “it was not about the money – that’s why the legal
system doesn’t do enough.”



In 2001 I was a colleague of Dr. Julie Macfarlane at the Faculty
of Law, University of Windsor, and I was fortunate to be involved as a
collaborator on her 2000/2001 Law Commission of Canada and Social
Science and Humanities Research Council research project, “Culture
Change? Commercial Litigators and the Ontario Mandatory Mediation
Program.”56 The part of her data that I analyzed lent support to the view
held by some lawyers that mediators might be totally useless in a media-
tion session. Some Toronto commercial litigators thought that mediation
was so easy that anyone could do it. One quotation in particular high-
lighted this idea that mediation is so easy that mediators might be
useless, and relates well to Robyn’s mediator-less ‘mediation’ in The
Associates. Toronto interview participant #3 noted:

There are other times when...the mediator is like a teddy bear. It doesn’t
matter whether he was there or whether there was a teddy bear on the
table – it’s just the process of getting the parties together...The real key is to
have a teddy bear sitting there who can understand enough.

The suggestion that a mediator’s presence and skills are not necessary
in order to mediate is worrisome indeed. Yet this Toronto commercial liti-
gator felt that the mediator was dispensable, merely a token teddy bear
in the session. Similarly, in Robyn’s comic book mediation in The Associ-
ates, no mediator is actually present, the session is useless, and Robyn
is very disappointed.

Robyn’s feeling of disappointment is pointedly demonstrated to
viewers. On her way out of the unsuccessful mediation, Robyn throws
her copy of Getting to Yes in the garbage. A bit later, however, some
hope emerges. The brothers agree to recommence mediation because
Robyn successfully convinces them that “sometimes a good deal is like a
win.” By this statement, Robyn equates successful settlement or media-
tion with litigation victory in terms of value. She hopes the brothers will
consider a mediation agreement to be just as valuable as a win in court.
Sadly, however, no mediation agreement is reached. By the end of the
episode, the mediation, and the comic book, are both in tatters. During
the mediation session the brothers physically struggle over the comic
book and wind up tearing it in half, thereby ending the mediation session,
and ostensibly, their relationship. Robyn is devastated, leading her to
reveal to her friends, the other four associates, that she is scared of litiga-
tion.57
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What are we to make of this? Is mediation really useless? While
research demonstrates that Walter was wrong and that mediation is not
“half-assed lawyering,” Walter’s comment may still be partially true of
Robyn because she is “scared of a fight.” Are mediation advocates sim-
ply weak lawyers who cannot handle the court room? Are women law-
yers like Robyn more likely to be advocates for mediation because they
are scared of litigation? Is mediation the ineffectual choice for ‘soft’
women lawyers who cannot really hack it in the ‘real’ legal world of litiga-
tion? No. Advocating for, using, and representing clients in mediation the
way Robyn does is illustrative of a problem-solving approach, and
research demonstrates that a problem-solving approach is valued by
lawyers and preferred over adversarial approaches.58 The issue may
rather centre around the fact that Robyn is a woman.

There are two reasons why gender may negatively effect the char-
acter of Robyn on The Associates. Firstly, popular culture portrayals of
women lawyers such as Robyn are problematic. In popular culture the
“narratives about female lawyers seem less concerned with their work
and more with how they find a man and thus become fulfilled human
beings.”59 And, especially in film, but also in television, women lawyers
are portrayed as somewhat incompetent.60 So, in terms of overcoming
negative popular culture depictions of women lawyers, Robyn has a
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tough, ongoing battle ahead of her. Secondly, and more importantly for
my purposes here, Robyn may sometimes be disadvantaged as a nego-
tiator and a mediation advocate due to her gender.

A large group of dispute resolution scholars describe gender differ-
ences in negotiation styles and strategies.61 As a negotiator, Robyn
might fall into the category of women whom, by virtue of socialization,
conversational style, or unequal positions of power, do not fair as well as
men in negotiations when negotiating for themselves. She might, like
many women, tend to expect less and therefore ask for less for herself
in negotiations.62 When Tinsely, Cheldelin, Kupfer Schneider, and
Amanatullah studied new women hires, they found that when these
women asked for more compensation they were judged significantly
more demanding and less nice than when new men hires engaged in the
same behaviour.63 The authors opine that women’s reticence to assert
their self-interests in negotiations stems from an anticipatory response
designed to avoid backlash. Women negotiators’ assertive behaviour is
however acceptable, or subjected to less backlash, when it is seen as
advocating for others.64 Similarly, when Robyn negotiates on behalf of
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429.

63. C. Tinsely, S. Cheldelin, A. Kupfer Schneider and E. Amanatullah, “Women at the
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authors suggest that if women want to make economic gains but avoid social costs,
they should frame their negotiations for raises or promotions as other-oriented (e.g. to
support one’s family or department at work). When a self-interested negotiation is
reframed as an other-advocacy event, it appears to be much more palatable. It helps
women to balance our self-presentation as both competent (like men) and likable



her clients in mediation, she does not fear social repercussions for
behaving assertively. She makes fewer concessions and is able to nego-
tiate better agreements for her clients, and is spared backlash. When
negotiating on behalf of others, research demonstrates that women and
men negotiators perform equally as well.65 Thus, when acting on behalf
of her clients, there would be no reason to assume that Robyn, by virtue
of her gender, would perform any less well than the male associates at
her firm.

Carrie Menkel-Meadow says: “I have argued for years that women
may bring a different moral sensibility to the practice of law by seeking to
do less harm, solve more problems, be more concerned with human
relationships of both clients and of those who interact with clients, and to
deal with others more honestly and fairly.”66 If Menkel-Meadow’s view
has any merit, it would cast Robyn in a different light. Instead of seeming
‘weak’ or ‘scared’, as suggested by Walter, Robyn could be conceptual-
ized as more caring and concerned with her clients’ satisfaction.
Research supports this more positive view of female gender. Rather
than being a liability, female gender could be an asset. At least one
research study has found that women mediators achieve more stable
agreements than men mediators.67 This could be because women are
more sensitive to the contexts of negotiations, especially when they
involve a relationship.68 Other studies support the view that female medi-

98 JOURNAL OF ARBITRATION AND MEDIATION

(like women). I note that I have had success implementing this suggestion, using
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Association Annual ADR Conference, New York City. Schneider’s study asked peo-
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67. K. Payne, P. Kohler, J.P. Cangemi and H. Fuqua Jr. “Communication and strategies
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Sector 29.
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429.



ators are more transformative and somewhat more facilitative, but no
less problem-solving, than male mediators.69

While gender does matter in negotiation and mediation, overall,
context and personality may be the most salient features of negotiation
success. People’s gender is not a consistent predictor of their negotiat-
ing behaviour or performance. Rather, it is either situational factors that
make gender more or less relevant,70 or how status and situational
power interact to affect negotiation performance, sometimes rendering
gender insignificant.71 We now understand, better than before, that gen-
der is a shifting dimension of individual identity that is shaped by the con-
texts in which negotiation and mediation occur.72 “Race, ethnicity, and
other simultaneous dimensions of identity are also likely to affect how dif-
ferent groups of negotiators come to the table.”73 Despite this under-
standing, however, we cannot discount the stereotypical perceptions
that come with gender, and that were articulated by Walter in The Associ-
ates. For example, while research demonstrates that women tend to be
more egalitarian than men and are perceived to be fairer,74 these differ-
ences between women and men are small in comparison to differences
in stereotypical expectations about what women and men will do. In fact,
the expectations about differences have more impact upon negotiation
than any actual differences.75 This means that differences in behaviour
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actually have less weight than differences in expectations or perceptions
about behaviour. Given that neither gender appears to be aware of its
expectations or perceptions, we have many barriers to overcome. When
Tinsely et al confronted the women and the men in their study with the
fact that they had both penalized assertive women, the women and the
men expressed no awareness that they had done so.76 If women and
men are both unconsciously penalizing women negotiators for assertive
behaviour, all lawyers, TV and real, have a long way to go.

And so we come full circle. Popular culture portrays women law-
yers less positively than men lawyers, and ADR research demonstrates
that in some instances, women lawyers may have less negotiation suc-
cess than men lawyers. These dual problems could of course be some-
what alleviated if we stop using men’s negotiation and mediation styles
as the standard against which women are compared. As Deborah Kolb
notes:

Representing gender primarily along the lines of difference puts responsi-
bility for change and remedying any disadvantage solely on the individual –
a ‘fix the woman’ approach – limiting the possibilities for negotiating
change in the cultures and institutions that potentially contribute to dispari-
ties in performance.77

When we only target women for improvement, we leave the theory and
practice of ADR unchanged.

5. Conclusion

How then might we change ADR? I began this article by noting that
negative attitudes toward settlement and mediation continue to exist.
Clearly, negative attitudes toward women negotiators and mediation
advocates also continue to exist. One way to potentially combat these
attitudes may be through popular television. Television may be the vehi-
cle through which mediators are able to gain greater positive exposure.78
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In this article I have taken a cultural legal approach to explore the
relationship between mediation and popular culture in one Canadian
legal television series, The Associates. My close analysis of The Associ-
ates revealed an unprecedented, nor currently rivalled, number of
mediation and settlement-focussed episodes. The sheer number of
mediation-themed story lines on The Associates demonstrates that The
Associates favoured a problem-solving, settlement-focussed approach
to lawyering. In other words, The Associates was the first Canadian or
American television show to actively attempt to highlight positive under-
standings of settlement and to provide positive depictions of mediation.
When juxtaposed against all other North American lawyer dramas that
venerate the trial, merely portraying mediation amounts to advocating for
it. The Associates championed mediation each time it mentioned it,
depicted it, and made it look as interesting and exciting as courtroom
work. This is important, and leads me to conclude that television may be
the vehicle through which mediators are eventually able to claim a larger
piece of the popular culture pie.79

Television is the medium that will best allow the process of media-
tion to enter into wide cultural use. Evidence of popular culture’s success
in disseminating lawyer imagery abounds. Philip Meyer notes: “Popular
cinema often directly influences trial attorneys’ selection of story struc-
ture, definition of story theme, and creation of recognizable stock charac-
ters, including the identity of the storyteller/attorney.”80 Stachenfeld and
Nicholson, two lawyers who own a company called Legal Video Services
that designs and creates courtroom graphics and visual aids, bolster
Meyer’s claim. They note: “We design courtroom graphics with a view to
visual storytelling, keeping in mind the visual frame of reference of Amer-
ican jurors.”81 The power of visual images is so strong that after a trial
that included graphics created by Stachenfeld and Nicholson’s com-
pany, every member of the jury asked to have his or her picture taken
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with the graphics.82 Owens also notes the power and influence wielded
by popular culture and its images of lawyers, especially the images cre-
ated by John Grisham. Owens states: “A quick search on Westlaw or
Lexis will reveal many opinions from courts around the country describ-
ing the facts at issue as ‘Grisham-like’.”83 He further notes:

If prosecutors, defence counsel, and judges are quoting Grisham in court
filings, then it is safe to say that the public, including young lawyers, must
take away something about practising law from Grisham’s books. ... I do
believe, however, that the descriptions of lawyers and the legal world in
Grisham’s books resonate very strongly with the American public, includ-
ing young lawyers.84

Asimow goes even further. He notes that, “On the issues of overwork and
lawyer lifestyle and the single-minded pursuit of profit in big firms, the
movies are on the money.”85 In other words, that films actually correctly
portray the ‘truth’ of American big firm legal practice.86 Asimow and
Mader note that “popular culture both constructs our perceptions of the
law and changes the way that the players in the legal system behave.”87

Based on television’s enormous success inculcating the image of the
lawyer and providing the public with much of its information on the legal
system, we may extrapolate television’s success in propagating informa-
tion about mediation and mediators.88
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Societies, Transforming Anthropology (Ann Arbor: University of Michigan Press,
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The mediation chamber is a site of cultural legal import. Seeing it on
television would not only give us more opportunities to study mediation,
but would also increase social space for mediators in our adversarial
legal world. Even on a conservative estimate, the power of popular cul-
ture such as television to create mediation-awareness is undeniable.
Just as journalists can create a ‘crime wave’ by reporting on all the
crimes in a given time frame, and end the wave simply by not reporting on
crimes,89 so too can waves of enthusiasm for mediation and other
non-adversarial legal processes be created by popular culture.90 Indeed,
the American television network, USA, premiered a new show on Thurs-
day, January 20, 2011 entitled Fairly Legal. The show stars Sarah Shahi
as Kate Reed, a former lawyer now practising as a mediator. At least ini-
tially, this one hour prime time dramatic series will not be broadcast in
Canada. However, perusing the USA network website led to the follow-
ing tag lines describing the show: “Don’t go to court, go to Kate,” “Kate
solves people’s problems,” “No longer a lawyer, no longer innocent.
She’s somewhere in between.” The website says that “Kate Reed knows
how to put an end to a fight,” “She wants to give everyone their fair
shake,” and “find a way to make sure everyone wins.” The show is “Jus-
tice with a twist” and typically, because the star is a woman, “Justice
never looked this good.”91 It will be interesting to follow this program
(likely online for Canadian viewers) to see what a television show
focused on mediation, whose female protagonist is a mediator, does for
the profile of mediation and mediators in North America. It stands to rea-
son that if successful, this television show could have an enormous
influence on the public, lawyers, judges, mediators, law students, and
mediation students.

Just as The Associates was not a ‘truly’ feminist TV show, nor
always accurate in its portrayal of mediation, it is unlikely that Fairly Legal
will be a feminist show or always correctly depict mediation. The show
will however focus on a strong, smart, effective woman mediator, and in
so doing, send some pro-woman and pro-mediation messages. Since
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television reaches a much larger audience than legal academic feminist
and conflict resolution writing, there is great potential for this show’s mes-
sages to reach many.92 As Hollows points out, “The importance of some
forms of ‘popular’ feminism such as those seen on Oprah is not simply
about the size of their audience but the ways in which their mode of
address seeks to include rather than exclude.”93 Inclusive, feminist con-
flict resolution approaches to disputing will more easily enter the public
domain, make mediation more attractive, and gain authority through
popular culture, than through academic treatises. Television, for market-
ing and monetary reasons, needs to appeal to the broadest possible
audience. As a result, a show such as Fairly Legal will contain multiple
ways of accessing and interpreting its messages. If even some of these
ways are informed by feminist conflict resolution theory, it would make a
difference, and could increase awareness of the strengths and benefits
of mediation. Although granting legitimacy to popular feminism would
likely entail giving up some forms of feminist authority,94 this is likely
worth it if we are able to actively pursue an agenda of conflict resolution
intervention and feminist agitation in popular culture visual media.
According to Margaret Russell, there is an “evanescent line between
Hollywood fantasy and reality.”95 Popular television may just be the way
to solidify that ephemeral line. Watching mediators on TV could very well
increase mediator profile and champion settlement-focussed, feminist,
problem-solving, mediative ways of resolving disputes. Stay tuned.
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